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UUNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR fo 3
1 __3
N THE MATTER OF: ) foore

) S
Duvall Development Co., Inc. 3 ADMINISTRATIVE COMPLAINY
and Jeffrey H. Duvall, 3 FOR CLASS I PENALTY:UNDER

) SECTION 309(g) OF THE<LEAN
) WATER ACT , 33 US.C. & 13180

)
RESPONDENTS, } Diocket No.: CWA-34-2010-5365

RESPONDENTS' PREHEARING EXCHANGE

COMI NOW, Davall Development Co., Ine. and Jeffrey H. Buvall {collectvely
referred 1o hercinaficr as “Respondents™), (through the undersigned counsel, and file tius
Prehearing Dxchange in accordance with Section 22.1%(a) of the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalfies, snd Revocation,
Termination or Suspension of Permite” {“Rudes ol Practice”) and as required by the
Prehearing Order issued by Adminisirative Law Judge Barbara A, Gunning dated August
14, 2010 in the shove-referenced matter,

A, Respondents’ List of Witnesses (40 CFR § 22.19G) (20}

I, My Jeffrev H. Duvall, 208 Tee Plant Road, Tiger, Georgia 30376, Mr. Jeffrev
Duvall s the Prusidens of Duvall Development Company, Inc., which has been
the owner of the property at which the alleged Clean Water Act ("UWA™
violations occurred. He is also President in Duvall & Son Livestock Ine., which
used the property under an arrangement with Duvall Development Company, Inc.
Mr. Duvall has knowledge of the use of the property to ovall & Son Livestock
Inc, by Duvall Development Company, Inc. and the work performed at the
pasture on the properly by Duvall & Son Livestock Tne., which included the
piping of 4 stream segments on the praperty. Mr. Duvall ulso has knowledge of
the worl performed at a stream segroent on the portion of the praperty near Webb
Ruad at which piping was installed by Duvall Devclopmonl Company, Inc.

Mr. Jeffrev Duvall is expected 1o festify to the properly ownership by Duvall
Development Company, Inc. and operanons of Duvall & Son Livestock Ine., the
original stream piping, the environmental conditions at and around the property
before and after the wark was performed, the work that was performed that has
been alleged o constilute CTWA vielations, the purpose of the work and his
knowledge of the regulations potentially applicable to the work prior to the work
being performesd.



Mr. Steve Duvall, 547 Valley Street, Ulayton, (eorgia. My, Stove Duyvall 15 a
principal of Duvall & Son Livestock Ine, which used the property owned by
Duvall Development Commpany, Inc. He has knowladgs of the work that was
perlormed by Duvall & Son Livestock Inc. in the pasture of the property that is
alleged by EPA to constitute violabons of the CWA.

Mr. Steve Duvall s expected to testify to the operations of Duvall & Son
Livestock Tne., (he uvironmental conditions at and around the property before
and after the work was performed, the work thal was porformod thal hay been
alleged W constitute UWA violations, including the purpose of the wark.

tMis. Frances Duvall, $47 Valloy Steet, Claylon, Georgia. Mrs. Frances Duvall
has been the Secretary for Duvall & Son Livestock Company. She bas knowledge
of the operations and activitics ol the corapany, including those activitics alleged
to constitute CWA violahions ai the property.

Mrs, TFrances Duvall is expected to festify o the environmental conditions at and
around the property bolore and afler the wark was performed, the work that was
performed at the property that has been alieged to constitute OWA violaiions,
mcluding the purpase of the wark.

Mrs. Comie Duvall, 208 lce Plant Road, Tiger, Georgia 30576, Mis. Connie
Duvall has heen the secrctary for Duvall Development Company, Tna. She has
knowledge of the operations and activitier of the company, including those
activities alleged to constitutec CWA violations @t the property.

Mrs. Conmie Duvall is expected to testily to the envirommental conditions at and
around the property belore and after the work was performed, the work that was
performed at the property that has been allegod to constitite CWA violations,
inciuding the purposc of the work.

Mr. David Braswell, Braswell Enginecring Inc., 3225 Shallowford Road, Suite
1200, Marietta, Georgia 30062, My, Braswoll is g professional engineer, who
performed a steeamn How cudeulation for the stream 4 as identificd by EPA in
Complainant’s Exhibit 16, He is expected to tostifly o ihe condition of that
stream at and hefore the time that the flow calculation was prepared.

Mr. Buich Register, Register Nelson, Inc., 45 Parkland Drive, Stockbridge,
Georga 30281, My Register iz a Profossional Wetlunds Scientist with over
20 years of experience related to CWA ponmtting and wetland mitigation
issucs. He received his B.S. in Bislogy from Universily of West Florida, He
was hired as a ficld biolugist by the U.8. Army Corps of Engimeers {{ISACE),
and was promoted to Chief of the North Area Section. Then he moved to the
U5, Environmental Protection Ageney (EPA), Region 4, where ho scrved as



(eorgia Project Manager for the Wetland Section. Since entering pnivaic
consulting practice, Mr. Register hag furthered his expertise in determining
perntil applicability and requirements, and sirategies to achicve praper, timely
and cfficient  permitting  Tor  clients,  including  jurisdictional  waters
determinations, wetland and slream mitigation plans, mitigation banking and
penalty assessments.  Mr. Register has conducted a roview of all avalable
gevgraphical information regarding the property. including serial photography.
He has visited the property and performed soveral sifte inspections, including
reviews of the work performed at the properiy. He has conducted a jurisdictional
analysis and quality assessment of the stroams that have been piped at the
property, the impacts of the work and the regulations that could have been
applicable to the work.

Mr. Register is expopted o testify as a facl wiltness regarding his observations
during his site visits, and as an expert witness opining on stream coolopy, (ederal
Jjunsdiction, functions and values of the streams at the property, the past
condditions at the property based on serial photography, the papacts of the work
performed, the EPA allegations of violation, the application of the TTPA penalty
policy, and 10 any oiher issues addressed by EPA expert testimony.

Mr. Marcus Rubenstein, Register Nelsor, Ine., 43 Parkland Drive, Stockbridge,
Georgia 30281, Mr. Rubhenstein received his Bachelor of Science in Forest
Resourees in 2000 from the University of Georgia, where he spocialized in and
gained certification as a Wildiife Biologist, Alfler spending three years as a field
research biclogist concentrating on international and endangered wildlife, My,
Rubenstein worked for three years as the Kegional Ropresentative with the
{ieorgia Soil and Water Conservation Comnmission where he was responsible for
overseeing local environmental programs as they related fo land development.
Currently a Senior Project Manager with Register-Nelson, Mr. Rubenstein is
responsible for managing the Federal and Statc Waters permiiting progran,
developing and manaping water quality and watershed services, including
jurisdictional determinations, water quality sampling and assessment, hiological
and habitat assessmonts, CWA permitting, mitigation planning and strulegies,
stream and bank restoration and stream geomorphology.

Mr. Rubinstein is expecied to testify as an export wilness regarding the ecology,
functions and vaizes of the streams sl the property, the impacts of the work, the
EPA alicpations of violation, the application of the EPA penalty policy, and to
any other issues rddressed by EPA cxpert testimony,

Mr. Spencor Trichell, Register Nelson, Inc, 45 Parkland Drive, Stockbridge
Georgia 30281, Mr. Trichell eamed s R.S. dogree in Biology from the
Umiversity of Louisiana at Monros in 2001, Since that time, he has been a private
environmental consultant specizlizing in the regulation and principles of wetland,
stream, and wildiife resources, inclading CWA permitting and jurisdictional
waters determinations under federal and state requirements, My, Trichell 15 also
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responsible for management of projects requiring state and federal permifting and
gstablishing viable sirategies for permil resolution.

Me. Trichell has performed a jurisdiciional evaluation of the streams impacred by
the work of Duvall Development Company, Ine. and Duvall & Son Livestock Inc.
He is expected to testify as an expert witness regarding jurisdictional evaluations
of the impacted streams under the applicable law and guidanec,

Mr. Sean Milter, Register Nelson, Ine., 45 Purklund Drive, Stockbridge, Georgia
30281, Mr. Miller graduated from Georgls College and State University in 2007
with 2 degree in Euvironmental Scieoce and s currently ¢lose to completion of
his Master’s research in Biology, with a concentration in Astacology, Benthic
Magroinvertebrates, and Fishories Biology [rom that inslitution, He now works as
a Troject Manager for Register Nelson, where he is responsible for conducting
streamn  and water quality  asscssments, wncluding  coological  assessments,
biological samaping and benthic macroinveriebrate and fish commumity surveys.

Mr Miller has performed an analysis of the four streams at the property using the
North Carolina Division of Water Quality sfream identification protocol. He is
expectod 1o lestify us 4 fact witness regarding his observanions of the streams at
and adjacent to the property and as an cxpert wiiness as to the conclusions and
opinions regarding the overall assessmient and characterization of the crology,
functions and values of the streams at the property, including a comparison of the
assossinont W thal of the BPA, and the overall impacts of the piping on the
streams and the watershed.

Mr. Doug Towery, 1885 Welbom Strect Box 3, Blamsville, Georgia 30512, Mr.
Towery 18 a Distnet Conservationist with the Natural Resources Conservation
Service and was involved n that capacity 1n the Stekoa Creek Stream Bank
Restoration Project. He s expected to testify as a facr witness to the respeclive
roles and responsibilities of Mr. Jeffrcy Duvall and NRCS in the filing of a Pre-
Prischarge Notification for the Stekoa Ureek Strearm Bank Restorgtion Project.

Mr. James Leslie Neely, Rabun County Marshal’s Oifiee, 25 Courthoguse Square,
Swuite 137, Clayton, Georgia 30525 Mr. Neely 15 an Officer with the Marshall’s
Offiee and was lovolved in the 2004 citation for piping the streams, Mr, Neeley
15 expecied to festify as a fact witness to the circumstances involved in the
wgnance and resolution of the citation.

.My, Anthony Dean Galloway, Rabun County Marshal's Ofhice, 25 Courthouse

Square, Suite 137, Clayton, Tisorgia 30523, My, Gulloway was with the Nanwal
Resource Consorvatvon Service (NRCS) and was involved with the Sickoa Creek
Stream Bunk Restoration Project.  He i pow an Officer with the Marshal’s
Office. My, Galloway s oxpeeted w testify as a fact witness with regard Lo the
involvemoent of NRCS and Mr. Jeffrey Duvall in the Stekoua Creek Stream Bank
restoration Project.



13, Mr. ick £ Fowler, Chatooga River Watershed Coordinator, US Forest Service,
£09 Highway 441 South, Clavton Georgra 30325, M. Fowler was involved with
the knowledge of the Stekoa Creek Stream Bank Restoration Project. M
Gulloway Is sxpected 10 1estily as a [agt wilness with regard to the invelvement of
NRCS and Mr. Jeffrev Duvall in the Stekoa Creek Stream Bank vestoration
Projeet.

Respondents respectlally reserve the right to call or reftain from calling the
aforementioned witnesses, and to expand or otherwise maodify the scope, extent or areas
ol lestimony of the wilnesses, as appropriate.  Respondents further reserve the right to
supplement its witness list as authorized pursuant to 40 CFR Section 22.19(f) with the
Court”s approval and upon adequate notice Lo the Complainant.

R.

Respondents’ List of Documents and Exhibits {40 CFR §22.19(a)(201)]

Respondent mtends fo mtroduce inte evidonce at the hearing the following
documents, copies of which are marked for identification as Respondenis” Exhibit (RX)
in momertesl order and atisched:

RX1.

RXZ.

RX3,

RX5.

RX0.

RX7.

RXE,

KXY,

RX14

RX1L

USGS Topographical Map of the Propeorty and Stroam Locations.

Aegrial Photo of the Property with Strcamn Locations dated February 23,
1994,

Aenal Photo of the Property with Stream Locations dated 1999,

Actial Photo of the Praperly with Stream Locations dated June 285, 2007.
Acrial Phioto of the Property with Stream Locations dated Tune 25, 2009,
Photographs Nlnstrating Use of Property by Livestock

Lester from Appalachian Survey Co., Inc. dated Getoher 27, 2003
Regurding Stream Flow Testing.

Braswell Enpineering Stiream Flow Calculations dated June 26, 2006,

Letter from Rabun County fo Duvall Development Company, Ine. dated
December 18, 2006 Stating No Need for Variance for Filling Activity.

Photographs from March 29, 2010 Showing Condition of Adjacent
Proposty.

Stream Assessmunt Roporl, Register-Nelson Inc. dated Ostober 28, 2010
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RX12.

R¥4

RX13.

RXT10.

RX1%,

KX19.

RX28,

RX21.

RX22.

€.

Jurisdistional Assessment Report, Register-Nelson Toe. dated
Qctober 26, 2010,

. Respondents Finul Property Title Certificate duted July 14, 1988,

Co-temancy Agresment Between Respondents dated January 16, 1921,

Warranty Deed Transkerring Property fom My Sieve Duvall o Mr,
Teffrey Thuvall dated December 10, 1991,

Warranty Deed Transferring Property from Mr. Jefivey Duvall to Duvall
Development Company, Inc, dated January 2, 1992,

. Corporate Documents for Duvall Development Company, Tnc. including

Minutes and By-Laws, Stock Certificate, Sharcholder Consent to Action,
Ceortifioste of Incorporation and Articles of Incorporation.

Corporate Documents for Duvall & Son Livestock, Ing, including Minutes
and By-Laws, Stock Centificate, Sharveholder Consent to Action,
Certificate ol Incorporation and Arlicles of Incorporation,

66 Federal Register 154 (August 9, 2001) USACE Proposal to Reissue and
Modify NWPs,

Pictures of ponded condition in pasture.

61 Federal Register 63873 {December 13, 1446), URACE Notiee of
Issuanes, Ressuance and Modification of NWPs.

Conservation Lisc Assessmoent {Easementy Duvall Development Company,
Inc. Property recorded with Rabon County, Apal 1, 2003; and attached
letter from Mr. Mike Copeland, Rabun County Tax Assessor, confliming
participation in conservation program since 1993,

. Any Documents Identified by Complainant. {no documents apponded)

Information Relevant to Peaalty Assessment [48 CFR §22.19(a){3-4)]

The Admmistrative Complaint [iled by EPA proposes that Respondent pay 2 ¢ivil
penalty “in an amount up to 3177 500" for the alloged violations, Complainant’s Initial
Prehearing Exchange stafes that FPA will provide a proposed penalty and an
explanation ol the penalty caleulation in accordance with the provisions of 40 CFR
§22.19{4). Rospoudents object to the proposed penalty.  As expluined below, the
axsessment of any significant penalty amount would be inappropriate in this matter,



Scotion 3093 of the CWA sgets forth the factors to be considered i
determining an appropriate administrative pepalty amount. Under this section, EPA must
consider the nature, circumstances, extent and gravity of the vialation and, with respect fo
the violator, abilily o puy, any privr history ol such violations, ihe degree of culpability,
economic benefit or savings (if any) resulting from the violation, and other factors as
justice may require. Respondents’ evaluation of cach of these {actors follows:

i Nawre and Ciroumstaoecs of Alleged Vielation
. Inappropriate Identification of Responsible Parties

EPA has incorrecily identified Mr. Jeffrey Duvall and Duvall Development
Company, Tnc. as responsible for the piping of the stream segnients 1, 2.1, 2.2 and 3,
as neither of the Respondents were responsible for the operations st the property at
the time the piping was performed.

Mr. Jeffrey Duvall and Mr. Steve Duvall originally acquired the property in July
198K, at which timo cach had a ono-hall undivided ownership interest in the property.
{See Ixhibit 13) These persons held the property as tenants i comunon (Soo Exhibit
14) until Deeember 10, 1991 when, by Warranty Deed, the interest of Mr. Steve
Duvall was transferred to Mr. Jeffrey Duvall. (See RExhibit 13} Mr. Jollrey Duvall
transferred the property ownership to Duvall Developmert Company, Tnc. by
Warranty Deed dated Tanuary 2, 1992, {See bxhibit 10} Duvall Development
Company, [ne. 15 owned by Jeffrey Duvall. (See Exhibit 173 Duvall Development
Company, Inc. thes sllowed the property fo be used hy Duvall & Son Livestoek, Inc
for the purpase of cattle farming operations.  Duvall & Son Livestock, Inc. is owned
by Mr. Jeffrey Duvall and Mr. Steve Duvall, (Sce Exhnbit 18} Ag the operator of the
property, Duvall & Son Livestock, Inc. had the exclusive right o use of the property.
The properly has been and 15 continued to be used by Duvall & Son Lavestock, Ine. to
support the cattle farm.

The piping of the stream scgments In (he pasture of the property, identified hy
EPA as streams 1, 2.1, 2.2 and 3, was performed hy and on behalf of Duvall & Son
Livestock, Inc. Therefore, to the extont that say of this work constituied 4 vielation
of the CWA, the violutor would have been Duvall & Son Tavestock, ik, However,
Duvall & Son Livestock, Inc. was not named by EPA as 4 party o this matter.
Instead, Mr. Jeffrey Duvall is named a5 a Respondent.  Although Mr. Jeffrey Duvali
15 an gwner of Duvall & Son Livestock, Inc., he acted for the corporation only and
took no action in his individual capacity that would have heen 1n violation of the
CWA.

b. Piping of Stream 2.2 1Xd Not Constitute 2 CWA Violation
EPA incorrectly assumes jurisdiction over the garea identiiicd as stream 2.2, where

replacement piping was instafied by Duvall & Son Livestock, Inc. The original
piping of the stream ocourred shorlly after 1988 when the property was purchased.

e



After initial construction, the metal piping became obsiructed. As a result, Duvail &
Sen Livestock, Ine. 1ok action to maintain the piping. A metsl riser was instalied to
divert the water around the obstruction and to Stekea Creek. The diversion of the
water at certain tuncs oreated a ponded arca of up to spproximaicly one-third of an
acre {See Exhibit 203, hut it effectively facilitated normal water flow to Siekoa Ureek,
From mittal mstaliation antil 2003, there were a sctics of other pipe obstruclions that
were cleared with continged maintenance. Tinally, in 2004, it became evident to
Duvall & Som [ivestock, Ine. that the normal life expeetancy ol the metal piping had
been exceeded. As a result, Duvall & Son Livestock, Ine. replaced the metal pipe
with higher quality concrete piping. (Sce Exbibits 1 - §)

The iastaliation of the onginal piping would have been suthorized pursuant ©
permit by rule under Natlonwide Permit (NWP) 26, which, ar that time, authorized
discharges up to 14 acres in non-tidal {(headwaler) stremms.  No Pre-Discharge
Notification (PIXN) would have been required for this activity as impacts of less than
one acre werg not supject to USACH consultation at thal time. In 1984, USACE
placed an upper Hmidl of 10 acres on KNWP 26, In 1996, USACUE reduced that
threshold to 3 acres angd Innted stream unpacts fo SO0 hinear feet. (See Exhibit 2D
Aceordingly, the original pipe placement, which occurred hefore 1996, was not 1
violation of the CWA,

Further, the replacement pipmng was authorized umder NWP 26 ag a condifionat
reqoirement  for normal  maintenance of previously authorized activity  or,
alternatively, wnder NWP 3 as replaccment of previously authorized activity.
Hecanse this work was authorized by either of these NWPs, there was no violalion by
Respondent Duvall Development Company, Ine. o the ares of the replacement
piping.  Accordingly, EPA cunnol ussess a penalty for the activities of Respondom
Truvall Development Company, Inc. in this arca.  Further, even if there was a
viclation, Mr. Teftrey Duvall would not be properly named as a violator,  Although
Mr, Jeffrey Duvall is an owner of Duval] Developmont Company, [ng., be acted for
the corporation only and took no action in his individual capacity that would have
boen in violation of the CWAL

C. Lack of Jurisdiction with Regard 1o Stream 4

[n the arex soross from Webb Road, Duvall Development Company, Inc, instatled
piping in an wnproved dramage diteh to provide access 1o a proposed greenway along
Stekoa Crock. Duvall Development Conpany, Ine. planned o allow the Georgia
Digpartment of Transportation to placy dirt i the area adjacent 1o the groenway sife (o
create a parking wres and greenway access area. Whoen proparing the land for this
work, Duvall Development Comnpany, Inc. discovered a drainage pipe from Highway
441 that ncoded to be extended. Upon instruction from Rabun County, Duvall
Development Company, Inc. had the flow ol the water in the improved dvainage ditck
measured o determine whether any state stream buffer vanance would be necessary
for the proposed work. In October 2003, the water Dow was determined by Mr. Bill
Rolader of Appalachian Surveying to be fourteen gallons per minute. (Sco Exhibit 7)



The County informad Duvall Development Company, lac, that s fow wes exempt
from the vanance requirement and proceeded with the work, After the work was
completed, Duvall Developmeant Company, Ine. was informed of an allegs
mmpropricly  in the stream flow analysis of Appalachian Surveving.  Duwvall
Development Company, Inc. engaged Mr. David Braswell of Braswell Engincenng to
perfornt a stream flow caloulation. Mr. Braswell determined that the stream flow was
less than 25 gallons per minute. (See Exhibit 8) Duvall Development Company, Inc.
was later informed by the Georgla Environmental Protection Division (EPD;} that the
Aow was less than the threshold nscessary to rogquire a vanance. {Sev BExhibit 9}
Duvall Development Company, Inc. was not aware of the possibilily of jurisdiction
under the UWA when 1t performod the work 1 this areu,

Respondents have obtained an expert cvaluation of the hydrology of the stream
scpmont ol of Webb Rouad. The expert report concluded that this is an ephermceral
streamt of marginal/poor quality. ‘The low quality and How would have rendered it
unlikely that this arca would have besn determined fo be junisdictional under the
present gutdelines.

Finally, ¢ the best of itz kmowledge, Duvall Development Company, Inc
ingtalled less than 100 feel of piping in this siream segment, There was a corlain
amount of pipe that existed in the stream before the work by Duvall Development
Company, inc. The pre-cxisting pipe ended at a concrete headwall.  This was
removed and replaced with clean pipe and junction box. Therefore, even if this
streany was determined to be jurisdictional, the amount of piping was below the
regulatory threshold, which at that ime allowed up to 100 feel of piping of these
waters,

d. Lack of Jurisdiction with Regard to First Order Streams

Respondents have obtained an expert evaluation from Register-Nelson, Inc,
regarding the federal jurisdictional of the stream scgmeonts piped at the property. Tn
performing this jurisdicuional dolermination, Register-Nelson used the analysis
adopted by the Supreme Court in Rapanos v. United States and Carabell v, US Army
Corps. of Engmegers and the EPA/USACE guidance issued pursuant thoreln, as
articulated by EPA In its Prehearing Exchange. (Scc Complainants Ixhibit 16)
Register-Nelson concluded that the first order slreams on the property, identilicd as
streams 1, 2.1, 3 and 4, may not have a significant nexus by choemical, physical and
biological infegrity to a traditionally navigable water. Therefore, these stream
segraents miay not be jurisdictonal waters of the United States. (See Exhibit 12)

2. Extent and Gravily of the Alleged Violation
a, Improper Identifiwation and Evaluation of Streams by EPA

EPA’s penalty caleulation is fatally flawed by the improper tdentification and
assessment of the function and values of the streanis at the praperty.  First, BEPA



characterizes all of the streams tvolved in this matter as perenroal sireams.
However, this is incorrect, as one of the sireams, identified as siream 4, 18 ephemeral.
Second, EPA incorvectly ascribes to gach sirearm the qualities and himetions gencrally
associated wilh headwaters, Third, even whure EPA considers the specific conditions
of the streams, FPA’s asseasment highly over-rates the biological valne of the
streanis.

N Erroneous Classification of Stream 4

EPA classifies strean 4 as perennial,  Respondent, however, disputes this
classification.  Respondent engaped Registar-Nelson to poerform a study of the
streams at the property. Using the North Carolina Hydrology Assessment (NCHAJ,
which wus used by FPA i its stream agsessment, the study concluded (hat this stream
is an ophomeral stream. Further, historic and present residential and commeretat tand
uses have greatly altered and degraded the present stream.  Cuoly a moderate
continuons bed and bank were noted throughout the reach. Directly upsiream of the
reach assessed, the stream models a man madc drainape system. Wo ln-stream
peomarphic fatures were neted within the reach, The stream contans a level in-
stream elevation with no changes to bed features throughout the yeach. A thick layer
of fine pasticles and leaves were noted within the channel as well. The presence of
these attributes shows 4 low velocity, high degraded system. No fish were observed
within the channel A vory Jow diversity and abundance of macramvertechrates was
sampled from this stream. The dommant taxa obsorved were Vehidue (broad
shouldered water stridery and Tipulidae {cmanefly). Msmbers of the Velndae fanuly
(Hemipiers order) are commonly found o stagnant ponds, lake margins, and low
velocity atreams. Based on tus information, the study further assigns an EPA Rapid
Bio-asyessment  1labitat  Assessment (RBA) score of 62, which represents
margmal/poor quality. {Sce Exhibit 12

H. Signilicant Over-Valuation of Sream Quality

The FPA Prehearing Hxchange explainy that the headwaters are tmiportant to the
overall function of the wguatic ecosystem such ag 10 transport of organic material and
invertebrates, connectivity to navigable walers and groundwater recharge. Howover,
FBA's own cxpert analysis concedes that all of the strcams on the property do not
perform the functions attributed to thens, For instance, with regard fo stream 1, EPA
identified an abscace of urganie debris and weak/absent flora and fauna.

Moreover, the EPA NCHA evaluation of the streams consistently and
stgnificantly overstates the fimetion and valugs of the sireams at the property. The
evaluation presented by Regster-Nelson, on the other hand, more accurstely
identifics the quality of the streams at the property. The NCHA and RBA perfonmed
by the Register-Nelson indicate that the streams coniain monolype hsbilal and
geomarphic foatures, very few riffle-poel complexes, littls sinuosity, poor biological
commumties and sub-optimal habitat or ig-stream siructure incapable of supporting
diversified and abundant hiclogical communities.  All of the biclogical and physical



characteristics deseribed above corrclate to highty degraded and generally low flow
stream condittons within all the channels assessed. (See Exhibit 11

ik Dxaggerated and Assumed Impacts of Diping

FPA clahms that the Respondents” activiries resulted in the discharge of pollatants
such as soil, rock and sediment inte the streams. This exaggerates the impacts of the
construction since the work was conducted m such a manner as to prevent any
discharge into aclive walerwayvs, Respondents had the water pumped away [tom the
area where pipe was being placed. As a result, there was no discharge to the streans
during the work. Aficr the work was complafed, and the wator was routed to through
the piping, the piping was covered with earthets materials,

Further, EPA claims siream functional losses due 1o the piping  Whilke
Respondents do not dispute that some of these effects could occur from piping, others
are not substantizted by EPA.  Tor instance, EPA claims that increased erosion
resulted fram the piping.  Rospondents disagree with thus claim and states
affirmatively that the piping has reduced erosion as well as sedimentation at the
property and adjacent waters, Prior 1o the use of piping the sircams were exposed w
cattle which trampled the areas and caused significant erosion of the stream hanks
and sedimentation 1 the streams and receiving waters, (Sce Exlubit 7} Therefore, the
piping actually benefitted the strepm systems by reducing these erosive conditions.
Further, the stream systemng on the property bave already boen impaired by piping,
erosion, dredging and other fragmentation that has occourred and continues to ocour
upgradient fram the property. (See Bxhibit 10} These popaumoents cannol be
atributed 1o Respondents, Finally, EPA fails to guantify these alleged functional
fosses due to the work at the property,

b. Lack of Calpabilily

FPA claims that Mr Jollioy Duvall had specilic knowledwe of the CWA
permitling requirements applicable to the piping of streams when that work was
performed on the property in 2004, [n support of its claim, EPA cites a 2002 PCN
allegedly subnsitted by My, Duvall seeking UISACE approval of an NWP. However,
BPA assumes a far greater comprehension of CWA jurisdiclion and permitting
requiTenends than s properly aftributable to Mr, Duvall,

It 1s moporiant to note the background of this matfer. At that tme, Mr. Duvall wag
participating as the representative for agricnlture o group seeking to implement a
stecam bank rostorstion project on Siekos Creek under WWP 27, The NWP
application that BPA alleges was prepared by Mr. Duvall wath the zssistance of the
NRCS was actually prepared, not by Mr. Duvall, but entirely by the NRCS
represeniative, Mr, Doug Towery. The application was submitted in the name of Mr.
Duvall as the group representaiive and as the owner of the property that he was
denating for the project, However, that was the exteot of his involvement. Further,
whether Mr. Duvall was or was not mvolved in completing the NWP application, it is



wnreasonable or BPA to assume tus broader understanding of the regulabons such
that he would have knowledge of such amorphous and unrelated malters as the
federal jurisdiction of small streams and the permitiing of pping of these streams
under individual permits andior NWPs.  Accordingly, Mr. Duvall did not have
knowlsdge of the reguiations applicable to stream piping prior to commencement of
the work at the property. EPA’s posiUon thal Mr. Duvall ignored these regulations
that it claims are applicable is mere conjecture. Tt is an infimitely mwore plavsible
position that Mr. Duvall simply did not know of that the small improved ditches
located on the property, as opposcd to a larger waterway like Stekoa Creek, could be
regulated by the federal government and that the placement of pipe in already piped
arcas and the open improved ditch arcas, actions that have been commonly teken on
farmiand in that ares of the state, could reguire a special authorization from the
federal goveroment,

. Feonomic Beneht

EPA claims that the Respondenis gained an economic windfall from aveiding
costy of pormmiting and foture development abiity uchieved through the unpermitted
work. Nothing could he further from the trath,

Respondents did not ignore the laws in an attempt fo gain ceonomically from
proporty developmonl by piping the sireams.  The purpose of the piping of the
streams was 1o oreate additional pasture and fo facilitate access for firm equipment,
EPA asswmos that the Respondents harbor 4 surreptitious intention to develop this
property for residential or commercial purposes m the funre.  Howgover, these
assumptions arc unrcabistic and unfounded. The property i1s the home of Mr. Jeffrey
Duvall and his wife and 15 used solely for hus personal and agricultural purposes. The
fand was placed i the agricultural conservation use program since its establishment
by the state of Georgia in 1992 and remaing in the program to date, The easement
burdening the property under this program precludes development of the property.
{Exhibit 22) Since the land cannot be developed, no such benelit can be realized by
Respondents.

Nor have the Respondents gained ceenomically by aveiding pemmitting costs. As
explatned above, Respondents do not believe that pernut requircmcnis were
applicable to strearn 2.2 (replacerncent of existing pipe under NWPY; stream 4 {non-
Juniadictional cphemeral strumumy; and perhaps streams 1, 210 aud 2.2 (Jack of
jurisdiction under Rapanos). Therefore, Respondents maintain that they did sot aveid
any pormait process. To the contrary, Respondents have been forcsd to inocur
significant costs on the defense of this EPA cnforcement action.  The coste of
attorneys fees and consulling fees fo address this matter with all levels of EPA
mcluding negotiation of a possible vesolution and duvelopment of proposed
mitigation and restoration plans {not (o mention the time, aggravation and frustration)
over the cowrse of many vears has been comparable 0 if not In excess of the costs
EPA clains have been avoided. Indoed, had EPA been more reasonzble snd not
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sought such a costly resolution to this matter (approximating $300,000), this matter
would likely have settled before this action was filed.

Finally, had Regpondents aclually known of the regulations and evalusted the
available options, Respondents would likely have been informed that most if not all
of the work could have been performed without the permit that TPA alleges was
necessary. Bven assuming that streams 1, 2.1 and 3 were jurizdictional, tor instance,
the objectives of the Respondents 1w eliminate the streams could have been parformed
without a pormit or nutigation under an exemption or NWFP. Rospondonts mamiam
that the statutory exemption [section 1344(0{ I{E)] would have allowed Respondents
to construct a farm pond encompassing the area of the three stroams, This exomplion
being self-executing, Respondenis would not have had fo apply for any authorization
from or engage vy coordination with the USACE, A pond the size required [or
Druvall & Son Livestock Inc. 1o mest normal operational needs could easily have been
m excess of one acre. It may have been advisable for Respondents to ineel with
NRCS o venty the allowable size of the farm pond based on water budget
calcniations.  Mowever, this would have been a mimor expense for Respondents,
Further, Respondents could have piped up to .10 acres or filled up to 25 cubic yards
of waters helow the plane of the ordinary high water mark under NWP 18 for minor
discharges. Discharges up 10 .10 cubic yvards below the plane of the ordinary high
water mark were authorized without PDN, (See Exhibit 19)

d. Other factors as Justice may reguitc

EPA attempls to paint Mr. Jeffrey Duvall as bad actor 1. haviog “failed o
comply with that (Adminisirative Comphance} order”, and bhaving “refused fo”
restore the piped streams and seek an afler-the-fact pormit, Conwary 1o the
characterization ol EPA, Mr. Duvall has had legitimate legal and practical reasong for
not acquiescing to the demands of the EPA. Mr. Duvall has been scoking o resolve
this matter with EPA for approximaiely three years. Ile has spemt significant
resources in the process, My, Duvall bas legitimale 1ssues with BPA us {0 the exient
of streamns that EPA bas deglared jurdsdicBonal and the need for restoration of the
piped slresms,

Respondent reserves the right to add other arguments as to the propriety of the
penalty proposed by the Complainant following receipt of the penalty calenlation,

D. Respondents’ View on the Place of Prehearing Conference/Hearing
and an Estimated Awount of Time Needed to Present heir Direct
Case {40 CKR §22.19(:1} and §22.21(d}

Respondents prefer to have the prehearing conforonce by telephone and
the hearing location to be in Atlanta, Georgia at the EPA Regional Office. It is
cstimaied that Respondents will require approximately 1.2 days o present ifs
case.
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Sweetnam & Schwartz, 110
Tharee Ravinia Drive, Suite 1700
Atlanta, Georgia 36346

{py 770,594 8272

(1) 7702346776

(13 edschwarie@dmsn com

Respectfully submiitted,

P o T
(f:«w e e, M%Qg&wl
Ldwin Schwartz
Atiorney lor Respondonts
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CERTIFICATE OF SERVICE

1 hereby certify that | have this day filed with the U.S. Tnvironmental Protection
Agency, Region 4, Regional Hearing Clevk, the original and one copy of the foregoing
Respondents Prehearing Exchange in the above-styled matter, 1 further certify that 1 have
served a true and correct copy of the same on the parties listed below by United States
first class mail, return receipt reguested on this the 29% day of October, 2010,

Judge Barbara A, Gunning

US Environrncatal Protection Agency
Mait Code 19061

1200 Ponnsylvania Avenue, NW,
Washington, DC 20460

Robsrt W Caplan

Sentor Attorney

Sar Numn Federal Cenler — 13" Floor
UIS Envirommental Protection Ageney
61 Forevih Street, SSW,

Atlama, Georgia 36303

C AT

Pdwin Schwartz
Avorney for Respondents

Sweetnam & Schwartz, LLC
Three Ravinia Drive, Satie 1700
Atlania, Georgia 30346

{p) 770304 8272

{1y 770,234 8779

{i} dschwartz@imancom
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